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INTRODUCTION

This case presents the question of whether mutitogsain New York State
are preempted from using zoning to ban all acésitielated to the exploration for,
and the production or storage of, natural gas astdolgum in their territory,
including the use of high volume horizontal hydraufracturing, commonly
known as “hydrofracking” or “fracking.”

Section | of this brief describes the importancezohing for community-
based planning and how, in most circumstances, cipalities are far better
situated than the State to discern what land usppsopriate for their territory.

Section Il explains how Home Rule provides munikiigs with wide
latitude to use zoning to address matters conagrihe environment and the
public health and how residents of the Town of [@rydwere motivated by
reasonable concerns about the effects of frackmipeir community.

Section Il argues that affirming local control ove/draulic fracturing does
not prevent the State Legislature from expressgempting municipal zoning
power where it sees fit, in accordance with HomdeRand that local zoning

ordinances will not necessarily disrupt the devedept of industry statewide.

INTEREST OF AMICI CURIAE

AmicusScott M. Stringer is the Manhattan Borough Preagidespresenting

nearly 1.6 million Manhattan residents. The Chamandated responsibilities of



the Borough President include improving the quabfylife in Manhattan by
monitoring service delivery and proposing changespolicies affecting New
Yorkers. N.Y.C. Charter § 82.

Borough President Stringer is greatly concerneduabize risks associated
with groundwater contamination caused by frackingyart because the gas fields
of the Marcellus Play are interwoven with the Cgitskatershed, which provides
high quality water to over nine million people etGreater New York City aréa.
At present, water flowing from the Catskills is pare that it does not require

filtration, a miracle of naturand conservation that saves New York City billions

! Risks and reports of groundwater contaminationseduby fracking operations are at the
forefront of public concern. The Environmental leaiion Agency’s 2004 study that concluded
“there is very little risk that fracking can conteyate drinking water,” was reopened by
Congressional mandate in order to continue examirire relationship between hydraulic
fracturing and groundwater contamination. Renewed)s results are expected in 2014. In
contrast with the EPA and other studies assertiegsafety of hydrofracking operations, there
have been several documented instances of contedigaoundwater and correlated negative
health side effects experienced by residents iasapeoximate to fracking operations, who may
also be affected by associated oil and gas emssieademic research confirms some of the
environmental concerns associated with hydrofragksuch as a 2010 Duke study that found
very high methane concentrations in drinking wakext was sourced from active drilling and
extraction areasSeg e.g.U.S. Envtl. Prot. Agency, EPA 816-R-04-0@yaluation of Impacts
to Underground Sources of Drinking Water by Hydmaufracturing of Coalbed Methane
Reserves Ch. 7 at 6 (2004)available at http://water.epa.gov/type/groundwater/uic/class2/
hydraulicfracturing/wells_coalbedmethanestudy.dBoecessed Nov. 18, 2013); H.R. Rep. No.
111-316, at 109 (2010) (Conf. Re.)available at http://www.gpo.gov/fdsys/pkg/
CRPT-111hrpt316/pdf/CRPT-111hrpt316.pgHccessed Nov. 18, 2013); Elizabeth Burleson,
Cooperative Federalism and Hydraulic Fracturing:Human Right to a Clean Environme@@
Cornell J.L. & Pub. Pol'y 289, 303 (2012); ValedeBrown,Industry Issues: Putting the Heat
on Gas 115 Envtl. Health Perspectives 2, A76 (Feb. 208&g alsoDavid Giller, Note and
Comment|mplied Preemption and Its Effects on Local Hydacking Bans in New York1 J.L.

& Pol'y 631, 642 (2013); Stephen G. Osborn, etMkthane Contamination of Drinking Water
Accompanying Gas-well Drilling and Hydraulic Fraciog, 106 Proc. Nat'l| Acad. Sci. 8172,
8173 (2011),available athttp://www.nicholas.duke.edu/cgc/pnas2011.faifcessed Nov. 18,
2013); Nathaniel R. Warner, et dmpacts of Shale Gas Wastewater Disposal on Watieity

in Western Pennsylvanid7 Envtl. Sci. and Tecl20, 11849-11857 (Oct. 2013).




of dollars in cost8.The obvious concern to residents of Manhattan (aad\YC-
metro area writ large) is that this valuable waseurce may be irreparably
compromised if hydraulic fracturing operations allewed to occur nearby.

As a result of this urgent threat to the publicltheand concerns about the
effect of hydraulic fracturing on the environmeBgrough President Stringer has
strongly opposed fracking in the Catskill/Delawai@ershed. In 2009, he issued a
report detailing past instances of environmentajra@ation and public health
complications that have been attributed to fracland made a clear call for a ban
on hydraulic fracturing within the watershed thapglies drinking water to New
York City. Scott M. StringerUncalculated Risk: How Plans to Drill for Gas in
Upstate New York Could Threaten New York City’'s@v&ystem(Feb. 2009),

available at http://www.mbpo.org/uploads/policy reports/UncaltedRisk.pdf

(accessed Dec. 10, 2013). In addition, the BoroRgdsident opposes the use of
hydraulic fracturing throughout New York State wdeand until comprehensive

studies prove that the technique is safe to use.

2 patrick Siler, NoteHydraulic Fracturing in the Marcellus Shale: the &k for Legislative
Amendments to New York’s Mineral Resources, I88A5t. John’s L. Rev. 351, 352-53 (2012).

3 NYC'’s Department of Environmental Protection (DER)} also raised serious concerns about
the impact of potential seismic activity on NYC’'sater supply infrastructure from fracking-
related activities. New York City Department of Eiewmental ProtectionComments on the
Revised High-Volume Hydraulic Fracturing RegulatofNovember 30, 2012§Jan. 7, 2013),
available at http://www.nyc.gov/html/dep/pdf/natural _gas_drifiinevised high_volume hydra
ulic_fracturing_requlations_comments_letter 010@dB(accessed Dec. 8, 2013).




Lastly, the Borough President has significant igé& in ensuring that this
Court’s jurisprudence affirms New York City’s broadthority to regulate land use
through community-driven zoning. The Charter pregidhe Borough President
with a specific role in the Uniform Land Use Revid&wocedure (ULURP), a
standardized procedure whereby applications affgctine land use of the city
are publicly reviewed. N.Y.C. Charter § 197-c(g)uridg his eight years as
Borough President, Mr. Stringer has used his msitn ULURP to modify major
projects to comport more closely with the needscommunities throughout
Manhattari’

AmicusElected Officials to Protect New York (“EOPNY™”) ésnon-partisan,
statewide coalition of over 800 current and forneéected leaders representing
towns, villages, cities, and counties across NewkY®he boards on which its
members serve represent over 13.5 million New Yigrké0 percent of the state’s
population, a significant number of whom live onr@ar potentially exploitable
shale and rely on unfiltered drinking water fronvpte water wells.

EOPNY was founded in June 2012 due to concernstbeguotential effects
of high volume hydraulic fracturing on the healtfelfare, and economies of New
York State municipalities. The coalition sent arepetter to Governor Andrew

Cuomo, urging a continued moratorium on high voluhwizontal hydraulic

* Mr. Stringer’s term as Manhattan Borough Presi@emnis on December 31, 2013.



fracturing until comprehensive studies are compéete the extraction process has
been proven safe for all New Yorkers. Members ofPE¥ have witnessed
sustained and unprecedented levels of communitgerarover fracking. Citizens’
legitimate, evidence-based concerns and electedaddf own research have led to
municipal action: as of November 22, 2013, 175 Néwk municipalities have
acted to limit or delay fracking and its relatecmgiions via bans or moratofia.

EOPNY has an interest in this case because lotabaty to apply land use
restrictions to industrial activities, includingl @nd gas operations, is essential to
the ability of coalition members to protect the pleoand property within the
municipalities they represent.

Together,amici share the concerns of the residents of Dryden,seho
grassroots effort resulted in a zoning resolutianrting hydraulic fracturing within

their town, and urge the Court to affirm the THrdpartment’s decision.

STATEMENT OF FACTS AND OF THE CASE

The facts of the case are set forth in detail enghrties’ briefs to this court.
The basic facts are as follows.
As early as 2009, concerns about the risks of hydrafracturing

contaminating ground and surface water suppliesvated Dryden residents to

® Current High Volume Horizontal Hydraulic FracturinBrilling Bans and Moratoria in NY
State available at http://www.fractracker.org/map/ny-moratori@ccessed Dec. 7, 2013).




prohibit fracking within town limits. A petition piesting such a ban collected
over 1,500 resident signatures (over 10 percethefTown’s residents) and was
presented to the Town Board in April 20Bhschutz Exploration Corp. v. Town of
Dryden 35 Misc. 3d 450 (Sup. Ct. Tompkins Cty. 2012).

In August 2011, in response to these local con¢éngden’s Town Board
amended Article XXI § 2104 of the Town Zoning Orace to “prohibit the use of
any land in the town for the exploration for, andraction, storage, treatment and
disposal of natural gas and/or petroleum, andugdpert activities,” including the
proposed use of hydrofracking to recover natura fram underground shale
depositsld.

Appellant's predecessor in interest, Anschutz Epgilon Corporation,
owned leases covering approximately 22,200 acredandl in Dryderf. On
September 16, 2011, Anschutz filed the instantchgti’8 proceeding seeking a
declaratory judgment invalidating the zoning ameedton the ground that it was
preempted by New York's Oil, Gas and Solution Mmihaw (OGSML). See
generallyN.Y. ECL 23-0301 et seq.

In February 2012, the Supreme Court, Tompkins GoyRumsey, J.),

granted partial summary judgment to respondemtsljifg that the amendment to

® As the case was on appeal to the Appellate Dinjsihird Department, Anschutz assigned two
leases totaling 75 acres in the Town of Dryden attipner Norse Energy, which thereafter
replaced Anschutz as petitiondlorse Energy Corp. USA v. Townryden, 108 A.D.3d 25, 28
n.2. (3d Dep’t 2013).



the zoning ordinance was not preempted by the OGSMischutz Exploration
Corp., 35 Misc. 3d 450.

On appeal, the Appellate Division, Third Departmenanimously affirmed,
holding that while the express preemption clausetrld OGSML prevents
municipalities from enacting laws or ordinanceddtiag to the regulation of the
oil, gas and solution mining industries,” N.Y. EQ3-0303 (2), the zoning
ordinance at issue, “does not seek to regulatdetsgls or procedure of the oil, gas
and solution mining industries...[but] simply estahks permissible and
prohibited uses of land within the Town for the pase of regulating land
generally.”Norse Energy Corp. USA v. Town ifyden, 108 A.D.3d 25, 32 (3d
Dep'’t 2013).

Furthermore, the court held that while zoning oadices such as that at
issue in the instant matter will invariably have“arcidental effect” on industry,
the state has clearly delegated authority to reégule use of land through zoning
laws is to local governments and nothing in theslagjve history of the OGSML
suggests that the Legislature intended to preenimbtoad authority.d. .

This Court granted leave to appeal on August 2932

" The court added that in other circumstances, #gislature has made its intent to preempt
local zoning authority crystal cleaNorse 108 A.D.3d at 35 n 7 (citing N.Y. ECL 27-1107
(expressly prohibiting local municipalities fromqréring “any approval, consent, permit,
certificate or other conditionncluding conformity with local zoning or land ussws and
ordinanceg’ concerning the operation of hazardous wastditi@si (emphasis added)).



ARGUMENT

l. MUNICIPAL ZONING IS A CRUCIAL TOOL FOR
COMMUNITY-BASED PLANNING

Municipal control over land use decisions preserwbe right of
communities to shape their own neighborhoods ag $ke fit. While New York
State’s review of hydraulic fracturing is ongoingdawill affect the future of the
industry through the Empire State, municipalitie®e dar better situated to
determine what land use is appropriate for theairtéey since they have local
knowledge that may be overlooked as part of thadeostatewide effort.

As this Court made clear in a case affirming Newky@ity’s right to
regulate the location of “adult establishments’otigh the zoning code, “One of
the most significant functions of a local governinsrio foster productive land use
within its borders by enacting zoning ordinancé&3JL Rest. Corp. v. City of New
York 96 N.Y.2d 91, 96 (2001). Similarly, in the casdar, the lower court found
that the rights of all members of a community dmelpublic writ large can only be
protected when “individual municipalities can detere whether drilling activities
are appropriate for their respective communitiéésrse 108 A.D.3d at 38see
also Huntley & Huntley, Inc. v. Borough Cound@DO Pa. 207, 225, 964 A.2d 855,
866 (Pa. 2009) (“while effective oil and gas regola..may require the
knowledge and expertise of the appropriate stagn@g the...authorization of

local zoning laws is provided in recognition of tn@que expertise of municipal



governing bodies to designate where different useshould be permitted in a
manner that accounts for the community’s developmen objectives, its
character, and the suitabilities and special natureof particular parts of the
community”) (internal citations omitted and emphasis added))

Of course, municipal zoning authority is not witholimit. Rather,
communities “must consider regional needs and reménts when enacting a
zoning ordinance.'Gernatt Asphalt Prods. v. Town of Sarding& N.Y.2d 668,
683 (1996).

Nevertheless, while local zoning decisions invdyidiave incidental effects
on statewide or regional economic development plisiesv York’s environmental
laws have long supported local participation, e¥@n matters that implicate a
substantial state concern. The 1970 Local Environiabe Protection Act’s
statement of policy states, “local county or regiorunderstanding of the
importance of all aspects of the environment iseasary for the most balanced use
of natural resources,” and that, “[lJocal partidipa in planning activities which
influence the ecological balance on the localityd atherefore the state is
important.” N.Y. ECL § 47-0103.

Indeed, this Court, through its interpretationstled OGSML and similar
regulatory legislation, has consistently recognittest the distinct interests of the

state and its municipalities can co-ex$e e.g. Frew Run Gravel Products, Inc. v.



Carroll, 71 N.Y.2d 126 (1987) (affirming local governmentight to ban mining

in certain zoning districts and emphasizing theimtton between preemptive
state law targeted at industrial regulation andidvdbcal law determining

permissible and prohibited land useSgrnatt 87 N.Y.2d at 683 (holding that the
Mined Land Reclamation Law does not preempt a tevenithority to determine
that mining should not be a permitted use of laitiwits borders).

Local control is particularly important in situati® like the case at bar,
where communities near potential fracking siteslada@houlder the majority of
negative externalities associated with drillingt lehaddressed by higher-level
regulation, including groundwater contaminationgifive air emissions, methane
gas leaks, radioactivity, and increased seismicity.

Municipalities are uniquely equipped with the lokabwledge necessary to
quickly and flexibly respond to the needs of comityumembers. Zoning is one
way in which this power is exercised and this Caitiduld continue to allow local
governments wide latitude in exercising this autgan the absence of express
restrictions to the contrary.

.  HOME RULE LAW SUPPORTS THE USE OF ZONING TO
RESPOND TO ENVIRONMENTAL AND PUBLIC HEALTH
CONCERNS ASSOCIATED WITH HYDRAULIC FRACTURING

Article IX of the New York State Constitution (thelome Rule” clause)

8 For greater detail about hydrofracking and possitsks,seeAnschutz35 Misc. 3d at 456-458.

10



provides for self-government in local affairs byedmting the power to adopt and
amend local laws relating to its “property, affaos government,” and for the
“protection, order, conduct, safety, health, andl-veing of persons or property
therein,” that are not inconsistent with constingl provisions or general laiv.

While Home Rule powers are to be liberally condriseeN.Y. Const. art.
IX 8§ 3(c); N.Y. Mun. Home Rule 8§ 51; N.Y. Stat. bbcal Gov'ts 8§ 20(5), the
zoning power is noas broad as the state’s police power. Rather,résgicted to
the exercise of “legitimate zoning purposes,” anéd in 8§ 263 of New York’s
Town Law.Golden v. Planning Bd. of Rama®0 N.Y.2d 359, 370 (1972).

Town Law 8§ 263 states that zoning regulations rbastmade in accordance
with a comprehensive plan,” and be designed to,ngnmher things, facilitate the
“adequate provision of transportation, water, seger schools, parks and other
public requirements.” N.Y. Town L. § 263. In additi zoning regulations should
be made with reasonable consideration “as to tla@acker of the district and its
peculiar suitability for the particular uses, andhwa view to...encouraging the
most appropriate use of land throughout such mpaiity.” 1d.

The zoning ordinance at issue in this case is lgleaotivated by factors

listed in 8 263, including the provision of watemdatransportationSee Chip

® SeeJohn R. NolonThe Erosion of Home Rule Through the Emergenceaté-fterests in
Land Use Contrgl10 Pace Envtl. L. Rev. 497, 505 (1993) (“[HomdeRs) purpose is to permit
local control over matters that are best handledllp and without state interference.”).

11



Brown, North Dakota Went BooniN.Y. Times (Feb. 3, 2013), MM22 (“[oil] has
raised rents, stressed roads, vexed planners aedvio®imed schools; it has
polluted streams, spoiled fields and boosted cryme”

Research has linked fracking to dangerous levelbydfocarbons, heavy
metals, and other toxic materials, including radiumdrinking water sourceSee
n 1, supra In Pennsylvania, environmental regulators fouhdt toil and gas
development damaged the water supplies for at [E@%tPennsylvania homes,
farms, churches and businesses between 2008 arfdlltbé 2012. Laura Legere,
Sunday Times Review of DEP Drilling Records Revé#éser Damage, Murky
Testing Methods Scranton Times-Tribune (May 19, 2013), availalde

http://thetimes-tribune.com/news/sunday-times-naviod-dep-drilling-records-rev

eals-water-damage-murky-testing-methods-1.1491&dGessed Dec. 10, 2013).

In addition, a 2011 report from the New York Stddepartment of
Transportation found that the cost of increasedmhegaffic could result in the
need for repairs and reconstruction ranging frorii$hillion to $378 million
annually, and that, “There is no mechanism in plattewing state and local
governments to absorb these additional transpontatsts without major impacts
to other programs and other municipalities.” Newrkydstate Department of
Transportation, Transportation Impacts of Potential Marcellus Shalgas

Developmen(Jun. 22, 2011)available at http://www.pressconnects.com/assets/

12



pdf/CB177299726.PDFkaccessed Dec. 7, 2013).

Taken together, the prospective dangers of frackomg land are so
significant that in 2012, Nationwide Insurance deieed that it would not cover
damage to property under personal and commercibtig®y concluding that
“exposures presented by hydraulic fracturing acegeat to ignore.” Mary Esch,
U.S. Insurer Won't Cover Gas Drill Fracking ExposuBloombergBusinessweek

(Jul. 12, 2012),available at http://www.businessweek.com/ap/2012-07-12/us-

Insurer-wont-cover-gas-drill-fracking-exposyeecessed Dec. 7, 2013).

Not only does the instant ordinance motivated bynegrated factors in
Town Law 8 263, but unlike exclusionary zoning desid to maintaimesidential
segregation, which this Court has repeatedly stdmkn, see e.g. Golden30
N.Y.2d 359;Berenson v. New Castl88 N.Y.2d 102 (1975)Robert E. Kurzius,
Inc. v. Upper Brookville 51 N.Y.2d 338 (1980)Suffolk Housing Services v.
Brookhaven 70 N.Y.2d 122 (1987); Dryden’s ordinance targatsndustrial use
based on reasonable—indeed, urgent—concerns abeutervironmental and
public health consequences of hydraulic fracturing.

In contrast to case law barring the targeting ofate peoplegor exclusion,
this Court has long found that the use of zoningxcude certain industrial uses is
permissible since municipalities are “not obligedpermit the exploitation of any

and all natural resources within the town as a gerduse if limiting that use is a

13



reasonable exercise of its police powers to predantage to the rights of others
and to promote the interests of the community a$@e.” Gernatt 87 N.Y. 2d at
684; see also Rodgers v. Tarrytow802 N.Y. 115, 121 (1951) (“the power of a
village to amend its basic zoning ordinance in suevay as reasonably to promote
the general welfare cannot be questioned”).

Given the continued uncertainty regarding the rigkfects, and concerns
related to hydrofracking, the effort of the peopfethe Town of Dryden to limit
the severe risks to their environment, health, safdty through the zoning code is
clearly reasonable as a matter of fact and a maitiem.

.  THE EFFECT OF LOCAL BANS ON THE VIABILITY OF
HYDRAULIC FRACTURING IN NEW YORK STATE IS NOT
GERMANE TO THIS COURT'S PREEMPTION ANALYSIS

Lastly, Appellant’s assertion that the continugersgth of municipal control
over zoning regulations will threaten the viabildy the natural gas industry in
New York State is undermined by the fact that tatural gas industry has thrived
even where courts have granted municipalities plemathority over fracking
within their borders. More importantly, even if tbemulative effects of municipal
prohibitions do end up frustrating efforts to deygelhydraulic fracturing in the
Marcellus Play, such an outcome should not affés Court’'s preemption
analysis since any such effect would be incideatal because the Legislature

retains the authority to expressly limit municipgadbning in accordance with
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Municipal Home Rule Law.

In Pennsylvania, which shares the Marcellus Plah Wew York, courts
continue to interpret traditional zoning powersprmit exclusion of fracking. In
2009, the Pennsylvania Supreme Court held that pteemptive scope of
Pennsylvania’s Oil and Gas Act “does not prohibunmipalities from enacting
traditional zoning regulations that identify whicises are permitted in different
areas of the locality, even if such regulationjude oil and gas drilling in certain
zones.”"Range Res. - Appalachia, LLC v. Salem T@f0 Pa. 231, 236, 964 A.2d
869, 872 (Pa. 2009) (citinguntley, 600 Pa. 207, 964 A.2d 855).

Despite this ruling, nearly 5,000 wells have beeiled in Pennsylvania
since 2005, with natural gas production quadruptietyeen 2009-2011 alonhe.

In Texas, courts have long deferred to home rulerdgognizing the
authority of cities and towns to prohibit the dng of oil wells from occurring
within city limits. As the Civil Appeals Court oféikas ruled nearly 70 years ago in
a case pitting the power of the Railroad Commissmregulate the production of

oil and gas in the Lone Star State against loctiaaity to limit drilling within

19 The Pennsylvania Legislature effectively overtartigis decision by enacting Act 13 of 2012.
58 Pa.C.S. 88 2301-3504. However, the provisioAaif13 limiting local zoning authority &
Pa.C.S. § 3304was recently struck down iRobinson Twp. v. Commonweal62 A.3d 463
(Pa. Commw. Ct. 2012), and is now on appeal td*gransylvania Supreme Court.

1 U.S. Energy Information Administratiofjorizontal Drilling Boosts Pennsylvania’s Natural
Gas Production (May 23, 2012), available at http://www.eia.gov/todayinenergy/
detail.cfm?id=639(accessed Nov. 13, 2013).

15



city/town limits,

[T]he Legislature —in so delegating that authority the Railroad
Commission — did not thereby intend to nor accosfpthe repeal of
the fundamental law theretofore, as well as subm®ty existing,

that municipalities in Texas have, under the police powe

authority to regulate the drilling for and producti on of oil and gas
within their corporate limits, when acting for the protection of

their citizens and the property within their limits, looking to the
preservation of good government, peace, and onegeein.

Klepak v. Humble Oil & Refining Col77 S.W.2d 215, 218 (Tex. Civ. App. 1944)
(emphasis added).

Despite this longstanding precedent, Texas corgitagroduce nearly 30
percent of total U.S. outpf.

The experiences of Pennsylvania and Texas provigedeareason to believe
that local limits on fracking need not disrupt tthevelopment of the industry in
New York. Ultimately, however, the economic effe€tiocal bans on the industry
in the Empire State should not factor into this €supreemption analysis, since
an affirmation of the lower court ruling by this @o will not limit the power of
the State Legislature to expressly restrict thepscof municipal zoning laws,
where it sees fitSeen 4,supra

As the Supreme Court of Colorado said a generamnin a case involving

whether the state’s Oil and Gas Conservation Aeemipted the land-use authority

12 David Blackmon,Texas Oil And Gas Numbers Fly Off The ChaFisrbes (Aug. 7, 2013),
available at http://www.forbes.com/sites/davidblackmon/2013/0&€xas-oil-and-gas-numbers
-fly-off-the-charts/(accessed Nov. 13, 2013).
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of Colorado counties,

While the governmental interests involved in oitlagas development
and in land-use control at times may overlap, tbee anterests in
these legitimate governmental functions are qusératt...Given the
rather distinct nature of these interests, we mea@sly may expect that
any legislative intent to prohibit a county fromeesising its land-use
authority over those areas of the county in whithdevelopment or
operations are taking place or are contemplatedd be clearly and
unequivocally stated

Board of County Comm’rs of La Plata County v. Bolewards Assocs., Inc.
830 P.2d 1045, 1057 (Colo. 1992) (emphasis added).

Amici do not dispute Plaintiff-Appellant’'s contention th#he State
Legislature has the power to preempt local zonmgnatters of substantial state
concern,seePlaintiff-Appellant’s Br. at 30, provided that thegislature does so

expressly and within the limits of the State Cdnsitbn’s Home Rule provisions.
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CONCLUSION

For the reasons cited above and those discusdbé ioriefs of Defendants-
Respondentsamici urge the court t@affirm the ruling of the Appellate Division,

Third Department and uphold the right of local goweents to prohibit hydraulic

fracturing through zoning.
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