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AUDIT REPORT IN BRIEF 
 
  The Department of Parks and Recreation (Parks) is responsible for managing over 29,000 
acres of City parkland. As the custodian of this land, Parks is also responsible for soliciting and 
awarding concessions to operate various recreational, dining, parking lot, and retail facilities.  
These include golf courses, tennis courts, restaurants, and food carts. The concession solicitation 
and award process is overseen by the Mayor’s Office of Contract Services (MOCS) and 
governed by the Franchise and Concession Review Committee (FCRC) rules, which are codified 
in Title 12 of the Rules of the City of New York. These rules allow concessions to be granted 
using competitive, semi-competitive, and non-competitive methods. Concessions solicited 
through competitive methods must be awarded to the highest rated, responsive, and responsible 
bidders and proposers. 
  

Parks oversees approximately 500 concessions throughout the five boroughs. These 
concessions generate approximately 91 percent of the City’s total concession revenue.  
Typically, concessionaires pay Parks minimum stated fees or percentages of gross receipts.  
Concession revenues account for more than half of Parks’ revenues which are used to support 
Parks’ programs and services. In Fiscal Years 2008, 2009, and 2010 Parks reported concession 
revenues of $52,585,844, $46,079, 926, and $39,830,380, respectively.  
 
 
Audit Findings and Conclusions 
 

Parks needs to improve management of its concession solicitation and award process to 
ensure that: contracts are executed in a timely manner, enabling concessions to continuously 
operate; viable bids and proposals are accepted; and solicitations are competitive.  With 
improved planning and management of the solicitation and award process, Parks could have 
collected up to $8.8 million in additional concession revenue ($6.9 million for continuous 
operations and $1.9 million for rejected bids), as detailed in Appendices I and II.  

 
Furthermore, our review found that Parks failed to maintain critical documents or to 

document key decisions that ensure the integrity of concession awards for the competitive sealed 
bid and proposal processes. Specifically, Parks did not maintain documentation to support that it 
awarded concessions to the highest rated, responsive bidders and proposers; did not maintain 
documentation to support that officials responsible for recommending concession awards were 
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free from bias and potential or actual conflicts of interest; and lacked adequate key controls that 
would allow Parks and other City agencies to make proper responsibility determinations. As a 
result, we are not able to ascertain whether Parks properly awarded concessions.   

 

Additionally, Parks improperly granted numerous sole source concessions to not-for-
profits. Our review noted that Parks entered concession contracts with various not-for-profit 
organizations without FCRC review and approval. Consequently, these sole source awards, 
contracts, and associated revenues lack oversight, transparency, and accountability. Parks also 
lacked written policies and procedures and adequate controls over concession files. As a result, 
Parks’ employees may not have performed their jobs properly or consistently, and proprietary 
and other sensitive information may have been compromised. 

 
 

Audit Recommendations 
 

To address these issues, we make 22 recommendations, including that Parks should: 
 

 Track the solicitation and award process to ensure that it progresses in a timely 
manner. 

 

 Make and retain approved written determinations to reject all bids or proposals that 
detail why an award is not in the City’s best interest. 

 

 Examine why it receives a small number of responses to solicitations and initiate 
appropriate corrective action to increase competition for future solicitations. 

 

 Maintain and retain in concession files all documentation supporting and evidencing 
bid and proposal ratings. 

 

 Maintain and retain in concession files all documentation evidencing that bids and 
proposals were received within submission deadlines.  
 

 Ensure that Committee members sign Evaluator Affidavits when completing proposal 
rating sheets. 

 
 Complete Vendor Information Exchange System (VENDEX) or other comprehensive 

performance evaluations.  
 

 Comply with FCRC rules when granting sole source concessions to not-for-profits. 
 

 Institute written policies and procedures that adequately and specifically address the 
duties and procedures to be followed by key employees responsible for the 
solicitation, receipt, safeguarding, opening, and evaluation of bids and proposals, and 
the award and registration of contracts. 

 

 Appropriately restrict access to and establish accountability for custody of concession 
files. 
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Agency Response 
 

Parks submitted a two-part response: a three-page cover letter and a 10-page Summary of 
Objections to the Report’s Findings and Recommendations (Summary of Objections).  A reading 
of the cover letter could easily lead a reader to conclude that Parks disagreed with the entire 
report. However, somewhat hidden within the Summary of Objections were some 
acknowledgements by Parks, which we appreciate, that the report was correct on some very 
important points including that a significant portion of its concession portfolio “should have been 
awarded in a more time effective manner.” In addition, Parks agreed to implement a number of 
our recommendations, including those relating to the advertisement of solicitations, corrective 
actions to be taken to increase competition for concession contracts, and efforts to ensure that 
selection committee members assigned to evaluate vendors’ concession proposals are free from 
any potential conflicts of interest. Concerning the remaining areas of the report, Parks often 
presents arguments that do not really address the report’s findings but, rather, serve to obscure 
the issues.  
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INTRODUCTION 

 
Background 

 
Parks is responsible for managing over 29,000 acres of City parkland. As the custodian of 

this land, Parks is also responsible for soliciting and awarding concessions to operate various 
recreational, dining, parking lot, and retail facilities.  These include golf courses, tennis courts, 
restaurants, and food carts. The concession solicitation and award process is overseen by MOCS1 
and governed by FCRC rules, which are codified in Title 12 of the Rules of the City of New 
York. These rules allow concessions to be granted using competitive sealed bids (bids)2, 
competitive sealed proposals (proposals)3, negotiated concession4, and different processes5 such 
as sole source awards. Parks generally awards concessions using the bid and proposal processes. 
Concessions solicited through these methods must be awarded to the highest rated, responsive, 
and responsible bidders and proposers. Factors that affect concessionaires’ responsiveness 
include submission of bids and proposals by the time and date and in the form specified. And 
factors that affect concessionaires’ responsibility include satisfactory records of performance and 
business integrity.  Parks determines the highest rated bidders and proposers by calculating the 
total net present value of bid fee offers and appointing Selection Committees to evaluate and 
score proposals. Further, the Parks Concession Manager is required to make written 
determinations of responsiveness and responsibility for all concession awards.  
 

Parks oversees approximately 500 concessions throughout the five boroughs. These 
concessions generate approximately 91 percent of the City’s total concession revenue.  
Typically, concessionaires pay Parks minimum stated fees or percentages of gross receipts.  
Concession revenues account for more than half of Parks’ revenues which are used to support 
Parks programs and services. In Fiscal Years 2008, 2009, and 2010 Parks reported concession 
revenues of $52,585,844, $46,079, 926, and $39,830,380, respectively.  

 

                                                      
1  FCRC § 1-02 states that the Director of the Mayor’s Office of Contract Services is “the person to whom 

the authorization is delegated by the Mayor to perform all Mayoral reviews, make all Mayoral 
determinations and give all Mayoral approvals and certifications regarding concessions.” 

 
2  FCRC § 1-12 (a) (1) requires that bids be used whenever practicable and advantageous to the City.  
 
3  FCRC § 1-13 (a) (1) states that proposals may be used when agencies determine that it is not practicable 

or advantageous because either: “Specifications cannot be made sufficiently definite and certain to permit 
selections based on revenue to the City alone; or Judgment is required in evaluating competing proposals, 
and it is in the best interest of the City to require a balancing of revenue to the City, quality and other 
factors.” 

 
4  FCRC § 1-14 (b) (2) allows agencies to negotiate concessions when it is not practicable and advantageous 

to use bids or proposals because of a time-sensitive situation such as when an existing concession 
contract has been terminated. 

 
5  FCRC § 1-16 (a) (c) Parks must obtain prior FCRC approval for the use of different procedures and 

resulting concession contracts. Different procedures include Sole Source and Not-for-Profit Concessions.  
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Objectives 
 
The objectives of this audit were to:  
 
 Assess Parks’ controls over awarding of concessions, and  

 
 Determine whether Parks complied with the FCRC and other relevant rules and 

regulations.  
 
 
Scope and Methodology Statement  
 
 We conducted this performance audit in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained provides a reasonable basis 
for our findings and conclusions based on our audit objectives. This audit was conducted in 
accordance with the audit responsibilities of the City Comptroller as set forth in Chapter 5, §93, 
of the New York City Charter. 
 

The scope of this audit was Fiscal Years 2009 and 2010. We conducted additional tests 
subsequent and prior to this period to evaluate current controls and to expand on the effects of 
certain audit findings.  Please refer to the Detailed Scope and Methodology at the end of this 
report for the specific procedures and tests that were conducted.   

 
 

Discussion of Audit Results  
 
The matters covered in this report were discussed with Parks officials during and at the 

conclusion of this audit. A preliminary draft report was sent to Parks officials and discussed at an 
exit conference held on August 31, 2011.  On October 6, 2011, we submitted a draft report to 
Parks officials with a request for comments.  We received a written response from Parks officials 
on November 2, 2011. 

 
 There are two parts to the Parks response: a three-page cover letter and a 10-page 
Summary of Objections to the Report’s Findings and Recommendations (Summary of 
Objections).  A reading of the cover letter could easily lead a reader to conclude that Parks 
disagreed with the entire report.  However, somewhat hidden within the Summary of Objections 
were some acknowledgements by Parks, which we appreciate, that the report was correct on 
some very important points. For example, Parks challenges our conclusion that it had foregone 
$6.9 million in revenue by not issuing concession solicitations far enough in advance of existing 
contract expiration dates and by not awarding contracts on a timely basis after the solicitations.  
Nonetheless, in reference to $3 million of the $6.9 million, Parks states in its Summary of 
Objections that “we agree that our solicitations for mobile food units should have been awarded 
in a more time effective manner.” Parks further states that “during the last year, we engaged in a 
comprehensive review of our solicitation and award process and have identified several 
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strategies for reducing the amount of time necessary to award these concession types.”  In 
addition, Parks agreed to implement a number of our recommendations, including those relating 
to the advertisement of solicitations, corrective actions to be taken to increase competition for 
concession contracts, and efforts to ensure that selection committee members assigned to 
evaluate vendors’ concession proposals are free from any potential conflicts of interest.   
 
  Concerning the remaining areas of the report, Parks often presents arguments that do not 
really address the report’s findings but, rather, serve to obscure the issues.  Parks argues that our 
report is only focused on the need to maximize concession income “without regard to the impact 
those uses would have on the public purpose of our parks, and would have us do so without 
regard to whether the potential concessionaires were bankrupt, corrupt, delinquent in tax 
payments or otherwise fail to demonstrate that they can be responsible business partners.”  These 
comments reflect a significant misreading of our report. We acknowledge in the report that Parks 
needs to consider many factors in its awarding of concession contracts. In fact, our report 
identifies a number of ways by which Parks could better ensure that all bidders and proposers for 
these contracts are treated fairly, that the bids and proposals are evaluated properly, and that the 
vendors it selects are responsive and responsible.   
 
 Concerning the specific concession contracts about which Parks expresses concern in 
their response, Parks generally identifies circumstances, such as renovation delays, that Parks 
maintained prevented it from issuing concession contracts or ensuring continuity of 
concessionaire services before the existing contracts expired. While several of these 
circumstances might delay the solicitation and award process (and adjustments were made to our 
calculations of foregone revenue for certain delays, such as those relating to court orders and 
anticipated construction times), the main point is that Parks has not allowed itself sufficient time 
for the solicitation process even when no complication arises. As a result when complications do 
arise, the problem is further exacerbated.  Furthermore, some of the delays in the awarding of 
new contracts can be attributed to shortcomings at Parks, such as weaknesses in its concession 
proposal evaluation process. 
 

In addition, when an existing concession contract expires without a new contract being in 
place, Parks sometimes temporarily extends the existing contract.  However, when Parks does so, 
it usually asks the vendor to pay the concession fees required by the existing contract. Our report 
argues that rather than simply extending the contracts, Parks should negotiate interim agreements 
with the vendors, as required by FCRC Rules, and, in those situations in which current market 
rates would support an increase in the concession fees to be paid by the vendors, require the 
vendors to pay these higher fees during the interim period. 

 
A detailed discussion of the Parks response is included as an appendix to this report, and 

the full text of the Parks response is included as an addendum.     
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FINDINGS AND RECOMMENDATIONS 
 
Parks needs to improve management of its concession solicitation and award process to 

ensure that: contracts are executed in a timely manner, enabling concessions to continuously 
operate; viable bids and proposals are accepted; and solicitations are competitive.  With 
improved planning and management of the solicitation and award process, Parks could have 
collected up to $8.8 million in additional concession revenue ($6.9 million for continuous 
operations and $1.9 million for rejected bids), as detailed in Appendices I and II.  

 
Furthermore, our review found that Parks failed to maintain critical documents or to 

document key decisions that ensure the integrity of concession awards for the competitive sealed 
bid and proposal processes. Specifically, Parks did not maintain documentation to support that it 
awarded concessions to the highest rated, responsive bidders and proposers; did not maintain 
documentation to support that officials responsible for recommending concession awards were 
free from bias and potential or actual conflicts of interest; and lacked adequate key controls that 
would allow Parks and other City agencies to make proper responsibility determinations. As a 
result, we are not able to ascertain whether Parks properly awarded concessions.   

 

Additionally, Parks improperly granted numerous sole source concessions to not-for-
profits. Our review noted that Parks entered concession contracts with various not-for-profit 
organizations without FCRC review and approval. Consequently, these sole source awards, 
contracts, and associated revenues lack oversight, transparency, and accountability. Parks also 
lacked written policies and procedures and adequate controls over concession files. As a result, 
Parks’ employees may not have performed their jobs properly or consistently, and proprietary 
and other sensitive information may have been compromised. 
 
 
Parks Did Not Ensure that Concessions Continuously  
Operated, Resulting in Foregone Revenue of $6.9 Million 
 

Parks did not issue solicitations far enough in advance of existing contract expiration 
dates and track the solicitation and award process to ensure it progressed in a timely manner. 
Taking into consideration certain delays, such as those relating to court orders and anticipated 
construction times, we estimate by not ensuring that concessions continuously operated, Parks 
lost concession revenues of up to $6.9 million (see Appendix I). FCRC rules require Parks to 
initiate the solicitation process at least three months in advance of existing contract expiration 
dates. Further, according to Parks officials, Parks initiates this process one year in advance of 
existing contract expiration dates “because it is a very time consuming process.” However, Parks 
generally did not comply with FCRC rules or its internal policy and once solicited, Parks did not 
track the process to ensure that it progressed. Consequently, when Parks’ existing concession 
contracts expired, Parks did not have new concession contracts executed and new 
concessionaires could not start operating as follows:  
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Table I 

 
Analysis of Timeliness of Award6 for Contracts Expiring in Fiscal Years 2008 through 2010  

That Were Not Solicited One Year in Advance of Existing Contract Expiration Dates 
 

Fiscal 
Year 

Contracts 
Expiring 

Contracts 
Not 

Executed in 
Timely 
Manner 

% 

Contracts 
Not 

Subsequently 
Awarded 

% 

Contracts 
Executed in 

Timely 
Manner 

% 

Contracts 
Awarded 

After 
Multiple 

Solicitations 

% 

2008 111 81 73.0 14 12.6 13 11.7 3 2.7
2009 141 87 61.7 52 36.9 1 0.7 1 0.7
2010 125 86 68.8 39 31.2 0 0 0 0 
Total 377 254  105  14  4  

 
Table II 

 
Analysis of Solicitation and Award Time and Resulting Foregone Revenue 

for Contracts Not Executed in a Timely Manner in Fiscal Years 2008 through 2010 
 

Fiscal 
Year 

Contracts Not 
Executed in 

Timely 
Manner 

Contracts Not 
Executed in 

Timely Manner 
Resulting in 

Foregone 
Revenue 

Average Actual 
Time to Solicit 

and Award7 
(Months) 

Average  
Time Allowed 
to Solicit and 

Award8 
(Months) 

Total 
Foregone 
Revenue9 

2008 81 79 10.2 0.7 $1,340,232 
2009 87 84 10.3 2.2  1,640,605 
2010 86 82 11.5 4.4  3,880,437 
Total 254 245 10.7 2.5 $6,861,274 

 
Based on the analysis above, Parks allowed itself an average of 2.5 months to complete the 
solicitation and award process. However, this process takes considerably more time to 

                                                      
6 We considered Parks to be timely if the gap between existing concession contract expiration dates and 
newly awarded concession contract start dates was less than one month. 

 
7 The actual time to solicit and award is the amount of time elapsed between Concession Agreement Pre-
Solicitation Review Memorandum approval and the new contract start date. 

 
8 The allowed time to solicit and award is the amount of time elapsed between Concession Agreement Pre-
Solicitation Review Memorandum approval and the anticipated contract start date. 

 
9 For all concessions that had gaps of one month or more between expiring and newly awarded contracts, 
we calculated total revenue that was not charged under contracts based on new contract payment terms—
$7,457,402. We then offset total fees charged under TUAs—$596,128—to determine total foregone 
revenue of $6,861,274. 
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complete—10.7 months. Further, while Parks sometimes extended the terms of expired contracts 
or issued Temporary Use Agreements (TUAs), these interim agreements were rarely used, 
covered limited time periods, and generally provided for lesser fees. 
 
 Most notably, Parks issued one concession contract and three TUAs to operate mobile 
food trucks at the former Tavern on the Green restaurant location, and in the interim, it charged 
fees totaling only $49,924 for these operations. By not ensuring that Tavern on the Green 
continuously operated, we estimate that Parks has foregone concession revenue of nearly $2.2 
million and the City and State have foregone sales tax revenue of nearly $3.7 million for the 
period March 2010 through June 2011. Furthermore, the City has lost approximately 500 
restaurant jobs. On February 2, 2009, Parks issued a solicitation for this concession for which 
responses were due by May 1, 2009. Subsequently, Parks extended the submission deadline to 
May 18, 2009. Parks’ existing contract expired on December 31, 2009. Therefore, Parks allowed 
itself just 11 months to: solicit proposals, conduct site tours, receive and evaluate proposals, 
negotiate with and vet proposers, select a proposer, broker an agreement between the 
recommended proposer and the New York Hotel Trades Council (the Council), recommend an 
award, and execute and register a contract. More than two and half years later, this process is still 
ongoing. Although Parks selected a proposer in August 2009, Parks could not broker an 
agreement between its recommended proposer and the Council. Parks allowed this process to go 
on for nearly nine months before ceasing negotiations with the recommended proposer in May 
2010. Further, since that time, Parks has not negotiated with the remaining two proposers or 
made plans to resolicit this concession. As Tavern on the Green was Parks’ top-grossing 
concession, we believe that Parks should have allowed itself significantly more time than its 
informal standard amount of time—one year—for this process and question whether Parks 
appropriately managed this concession to ensure that it progressed in a timely manner.   
 

Parks Response: “Parks solicited for this concession well in advance of the expiration of 
the prior term…. 
  
The incumbent concessionaire, already deeply in arrears to Parks for unpaid concession 
fees, declared bankruptcy prior to the end of its term. At no time could Parks have 
determined that incumbent to be a responsible concessionaire for a new award. 
Meanwhile, the facility was in tremendous need of renovation and the Bankruptcy Court 
allowed the incumbent to remove and sell most of the fixtures and equipment, further 
diminishing the premises’ status as an ongoing operation….  
 
While the highest scored proposer was ultimately unsuccessful in negotiating a 
concession agreement, even if it had succeeded, the capital improvements required to 
reopen this City asset were sufficiently substantial to make continuous operation 
impractical, if not impossible. Contrary to the Recommendations, Parks could not have 
awarded to either of the other proposers, both of which scored significantly lower, 
including the bankrupt incumbent.” 
 
Auditor Comment: Parks has acknowledged that restaurants are among the most 
complicated concessions to award.  This is supported by Parks own data which shows 
that each of the restaurant concessions awarded during our audit period took considerably 
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more than one year to award.  Nevertheless, with Tavern on the Green, Parks allowed 
itself just 11 months to solicit proposals, conduct site tours, receive and evaluate 
proposals, negotiate with and vet proposers, select a proposer, broker an agreement 
between the recommended proposer and the Council, recommend an award, and execute 
and register a contract. Since Parks knew that the Tavern on the Green solicitation and 
award process would be contentious, we believe that Parks should have allowed itself 
significantly more time than its informal standard amount of time—one year—for this 
process.  
 
In its response, Parks further asserts that continuous operations were “impractical, if not 
impossible” because “the Bankruptcy Court allowed the incumbent to remove and sell 
most of the fixtures and equipment and Tavern on the Green required substantial capital 
improvements.”  However, Parks was well aware that existing fixtures and equipment 
would be removed. This was a condition of the incumbent’s contract, and Parks disclosed 
this to prospective proposers in its RFP. Moreover, Parks assertion that continuous 
operations were impractical or impossible is contrary to Parks RFP, which advised 
proposers that they would be “required to cooperate with the current concessionaire to 
achieve an orderly transition of operations in order to avoid disruption of services.”  
Parks gave proposers the option of “closing the entire facility during the construction 
period” or renovating “in phases, keeping certain areas of the facility open while 
renovations take place in other areas.” Parks recommended proposer offered to perform 
capital improvements in phases and to pay fees immediately upon commencement.  Since 
Parks accepted this as a viable offer in August 2009, we do not understand how Parks can 
now say continuous operations are impractical or impossible. 
 
Additionally, Parks contends that it “could not have awarded to either of the other 
proposers” in part because the incumbent was “bankrupt” and “non-responsible.” 
However, Parks should then have made a written determination of non-responsibility, 
maintained it in the concession file, submitted it to MOCS, and included it in the 
VENDEX database as required by FCRC rules. However, Parks did not do so and 
instead, short-listed the incumbent proposer. Nevertheless, if Parks cannot recommend an 
award, Parks should immediately resolicit this concession so that Parks can actually 
capitalize on “the ‘Tavern on the Green’ name, which remains an asset… valued at 
several million dollars.” 

 
 In another instance, Parks did not ensure that a concession to run eight food pushcarts in 
Battery Park operated continuously. This resulted in foregone revenue of $351,404 for the period 
January through May 2008. On December 5, 2007, Parks issued a solicitation for this concession 
for which responses were due by January 10, 2008. Parks’ existing contract expired on 
December 31, 2007. Therefore, Parks allowed itself less than a month to solicit, receive, and 
evaluate bids; conduct a background check; recommend an award; and execute and register a 
contract. As bids were not due until after the existing contract expired, Parks clearly did not issue 
this solicitation far enough in advance and properly manage it to ensure its timely progression. 
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 Recommendations:  
 
 Parks should: 
 

1. Consider the actual time it takes to solicit and award concessions and issue 
solicitations accordingly to preclude the loss of concession revenue. 

 
2. Track the solicitation and award process to ensure that it progresses in a timely 

manner. 
 

Parks Response: “Parks already follows the practices set forth in Nos. 1 and 2, and 
for the reasons explained above, those recommendations have nothing to do with the 
gaps in revenue complained about in the Report.” 
 
Auditor Comment: Parks does not, as we did, conduct historical analyses to 
determine the amount of time it takes to solicit and award concessions. Consequently, 
Parks was unable to consider this information and preclude the loss of concession 
revenue.  
 
Additionally, Parks does not formally track the solicitation and award process to 
ensure that it progresses in a timely manner. During the audit, Parks maintained that 
 

“To track the proposal / bid review process, Parks created an informal e-mail 
system that requests updates on the various solicitations that are or have been 
drafted at Parks. First, Parks project managers update the list internally. That 
list is then sent to Law and MOCS who provides updates, as applicable, to 
each RFB or RFP under review. These updates enable Parks to determine 
exactly where a document is at a given time and often an estimated timeframe 
for when reviews by Parks, MOCS and/or Law will be completed. The 
informal system includes the following column headings: concession, initial 
date sent to MOCS, date sent to Law, expiration of the current contract, date 
the RFP/B must be released and the name of the Project Manager and 
Attorney working on the solicitation.  This is typically circulated once every 2 
weeks. This system has been a useful tool in tracking the solicitation review 
and will continue to serve its purpose until Stage 2 of APT (which is currently 
only used for procurements) is available online. The division management 
also uses informal methods to track the progress of each project assigned to 
each project manager.” 

 
However, Parks did not provide us any evidence of its informal emails, lists, 
spreadsheets, or other informal tracking methods. Moreover, as evidenced by the 
report findings, these informal tracking methods were not effective. Therefore, we 
reiterate that Parks should track the solicitation and award process to ensure that it 
progresses in a timely manner. Specifically, Parks should implement a tracking 
system that would allow Parks to readily see the status of all solicited concessions, 
including but not limited to: process stage (e.g., drafting solicitation, solicitation 
issued and submissions pending, initial bid/proposal evaluation, etc. …); allotted time 
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for process; actual process time to date; and process time remaining. Further, Parks 
should routinely review this information and expedite processes as necessary to 
ensure concessions continuously operate.    

 
3. Charge concessionaires operating under expired contracts or TUAs fees that are 

commensurate with anticipated new contract terms.  
 

Parks Response: “As described above, Parks has no legal basis to require 
concessionaires to follow No. 3.” 
 
Auditor Comment: Ideally, Parks should execute contracts in a timely manner so that 
it can capitalize on current market rate fees offered by prospective concessionaires. If 
this is not possible due to extenuating circumstances, then we recommend that Parks 
negotiate extension or interim agreements—in accordance with FCRC rules—that 
provide current market rate fees. 

 
4. Immediately recommend an award for Tavern on the Green or resolicit this 

concession. 
 

Parks Response: “Parks will release an RFP later this year for Tavern on the Green, 
which will take into account the substantial alterations to the facility.” 

 
 

Parks Improperly Rejected Bids and Proposals  
Resulting in Foregone Revenue of $1.9 Million 

 
 Parks rejected all bids and proposals for 11 concession solicitations without required 
written justification. Consequently, Parks lost concessions revenue of more than $1.9 million 
(see Appendix II). Under FCRC rules, Parks must award concessions to the highest rated, 
responsive, and responsible bidders and proposers, unless Parks determines that an award would 
not be in the City’s best interest. For significant10 bids and all proposals, such determinations 
must be made in writing by the Concession Manager, approved by the Agency Head, and 
retained in concession files. However, for these 11 solicitations, Parks made no such 
determinations.  For example, in 2009, Parks rejected all bids for a significant concession to sell 
t-shirts in multiple locations in Central Park and Theodore Roosevelt Park. Parks resolicited this 
concession in 2010 and again rejected all bids. In both instances, Parks did not maintain 
documentation to justify its decision.  This concession has not operated since June 2009, 
resulting in approximately $643,222 in foregone revenue.  
 

Parks Response: “Parks also rejected bids for t-shirt sales, determining that it was in the 
City’s best interests to do so because the operators could not, in fact, succeed at the 
location identified in the bid. The high bid offered the same amount that the prior 

                                                      
10 FCRC rules define a significant concession as any concession that has: projected annual City revenue of 

more than $100,000; a term of 10 or more years; or significant land use impacts and implications, in 
accordance with City Planning Commission rules, or for which an environmental impact statement is 
required by law. 
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concessionaire had been obligated to pay. But that incumbent had defaulted, as a result of 
competition from disabled veteran vendors selling at nearby locations. These 
circumstances made the collection of the new bidder’s projected revenue highly 
unlikely.”  
 
Auditor Comment: The high bid offered was the same amount that Parks RFP reported as 
“the actual annual fees paid to Parks by the current concessionaire.” Additionally, Parks’ 
concessionaire ledgers evidence that the incumbent did in fact pay these fees. 
Consequently, Parks should not have rejected it. Moreover, if Parks deemed the highest 
bidder as not having the capability in all respects to perform fully the concession 
requirements, Parks should have made a written determination of non-responsibility and 
awarded this concession to the next highest, responsive, and responsible bidder, as 
required by FCRC Rules. 
 
Parks Response: “Parks rejected a bid from New York One for a pushcart operation in 
Central Park based on operational and business integrity concerns. The Report states that 
Parks rejected these bids ‘…without required written justification.’ This is incorrect. 
Parks correctly documented its decision to reject these bids….Parks concession files’ 
include memos signed by the agency’s Concession Manager and Agency Head 
authorizing rejection of these bids. The auditors were given these memos yet the Report 
makes no mention of them. Parks had documented problems with New York One’s 
performance, audit discrepancies and failure to pay taxes, and accordingly rejected the 
bids for these locations in the best interests of the City.” 
 
Auditor Comment: Again, Parks did not make and retain approved written 
determinations to reject all bids or proposals that detail why an award is not in the City’s 
best interest. Moreover, Parks should not reject all bidders/proposers because the highest 
rated bidder/proposer is non-responsible or has responsibility issues. Rather, Parks should 
make a written determination of non-responsibility and award concessions to the next 
highest, responsive, and responsible bidder/proposer, as required by FCRC Rules. 
 
Recommendation:  

 
 Parks should: 
 

5. Make and retain approved written determinations to reject all bids or proposals that 
detail why an award is not in the City’s best interest. 

 
Parks Response: “Parks already follows this practice.” 

 
Auditor Comment: Parks rejected all bids and proposals for 11 concession 
solicitations without required written justification. For the concessions we reviewed, 
Parks maintained only one written determination to reject all bids. However, even this 
determination did not detail the reason for such action. It merely stated that the 
highest bidder “did not meet the criteria to be awarded the Permit Agreement” and 
did not justify why it was in the City’s best interest to reject the remaining bidders. 
Therefore, we reiterate that Parks should make and retain approved written 



 

14  Office of New York City Comptroller John C. Liu 

determinations to reject all bids or proposals that detail why an award is not in the 
City’s best interest. 

 
 
Parks Did Not Properly Advertise Solicitations  
and Provide Sufficient Time to Respond  

 
Parks did not properly advertise solicitations and provide bidders and proposers sufficient 

time to respond. As a result, Parks did not receive competitive responses and offers. Moreover, 
in many instances Parks did not receive any responses. Under FCRC rules, Parks must advertise 
solicitations in at least 10 successive issues of The City Record and provide bidders and 
proposers minimum response times of 10 business days and 20 days, respectively. However, our 
review noted that: 

 
 Parks did not receive competitive responses for 216 of 240 pushcart concessions as 

follows: 113 concessions yielded no bids, 80 concessions yielded a single bid, and 23 
concessions yielded two bids.  These concessions were solicited through a single 
City-wide solicitation that was advertised for only one day. While Parks requested 
that the Department of Citywide Administrative Services (DCAS) advertise this 
solicitation in the prescribed minimum 10 successive issues of The City Record, 
Parks did not ensure that DCAS did so. 

 
 Parks did not receive competitive responses for four of nine solicitations that 

provided shorter response times than required. One of these four solicitations was a 
City-wide solicitation which covered 20 tennis professional concessions. 
Consequently, Parks should have provided at least the minimum prescribed response 
time. Since Parks did not do so, 16 concessions yielded no responses, six concessions 
yielded a single response, and one concession yielded two responses11. 

 
 Parks did not receive any responses for two solicitations that were not advertised.  
 

As a result, Parks may not have received fair offers and high quality services. Moreover, Parks 
concessions did not operate and generate revenue. 

 
Recommendations:  

 
 Parks should: 
 

6. Ensure that it advertises solicitations in at least 10 successive issues of The City 
Record. 

 
Parks Response: “Parks will ensure that it advertises solicitations in at least 10 
successive issues of the City Record.” 

                                                      
11 We reviewed four solicitations that covered 24 concessions. Three solicitations were for a single 

concession and one solicitation was for 20 concessions.  
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7. Ensure that it provides bidders and proposers minimum response times of 10 business 

days and 20 days, respectively.   
 

Parks Response: “Parks will continue to follow the practices authorized under the 
Concession Rules, fully documenting any decisions it may make concerning 
shortened response times.” 
 
Auditor Comment: FCRC Rules require minimum bid and proposal response times of 
only 10 business days and 20 days, respectively. While Parks may make a 
determination that shorter response times are reasonable, Parks should fully consider 
and document the advantages and disadvantages, i.e., not receiving competitive 
responses, fair offers, and high quality services, prior to making such determinations.  

 
 
Parks Did Not Take Appropriate Action to Increase Competition   
  
 Parks did not take appropriate action to address the lack of responses and ensure greater 
competition for future solicitations. MOCS considers procurements to be competitive when three 
or more responses are received. Accordingly, when Parks receives less than three bids, FCRC 
rules state that Parks must “ascertain the reason for a small number of responses and shall initiate 
corrective action, if appropriate, to increase competition in future solicitations. A written 
statement of any corrective action taken shall be included in the concession file.” Further, should 
Parks receive only a single bid or proposal for a significant concession, Parks must ask potential 
concessionaires why they chose not to respond before an award may be recommended. However, 
Parks did not take appropriate action as follows: 
 

 Although six of 13 sampled bid solicitations resulted in less than three responses, 
Parks never examined why it received a limited response, took corrective action, or 
inquired why it received only a single bid for a significant concession. 

 
 Thirteen of 25 sampled proposal solicitations were not competitive as follows: five 

solicitations yielded no responsive proposals, five solicitations yielded a single 
responsive proposal, and three solicitations yielded two responsive proposals. 
However, for eight of the 13 instances, Parks did not examine why it received a 
limited response, take corrective action, or inquire why it received no or only single 
responsive proposals.  

 
As one bid and five proposal solicitations did not result in awards, Parks should have made an 
effort to determine the reason for this and initiated corrective action. By not doing so, Parks is 
not ensuring increased competition for future solicitations and, thus, maximizing concession 
revenues.  
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 Recommendations:  
 
 Parks should: 
 

8. Examine why it receives a small number of responses to solicitations and initiate 
appropriate corrective action to increase competition for future solicitations. 
 
Parks Response: “Parks has a comprehensive understanding of the market for its 
concessions and already follows these practices.” 
 
Auditor Comment: Parks did not follow these practices. Most notably, Parks did not 
conduct examinations and initiate corrective action for five proposal solicitations, 
with estimated minimum annual contract values of $865,000, that yielded no 
responsive proposals. Therefore, we reiterate that Parks should examine why it 
receives a small number of responses to solicitations and initiate appropriate 
corrective action to increase competition for future solicitations. 
 

9. Maintain written statements of corrective action taken in concession files. 
 

Parks Response: “Pursuant to the Concession Rules, when corrective actions 
regarding competition are taken, Parks will fully document them in the concession 
files.” 

 
 
Parks Did Not Maintain Critical Documentation to Support that  
Concessions Were Awarded to the Highest Rated Bidders and Proposers  

 
We conducted a comprehensive review of Parks’ concession files. On February 11, 2011, 

we initially requested to review concession files. Parks provided us access to hard-copy 
concession files on various dates over a three-month period (from February 17, 2011 to May 5, 
2011). On April 1, 2011, we also asked that Parks provide us any “electronic files that contain 
information not included in hard copy concession files.” However, Parks took nearly two and a 
half months to produce electronic records that should have been readily available. (Parks 
provided us this information on June 10, 2011.) On June 30, 2011, we formally communicated to 
Parks that critical documentation was not maintained in concession files including:   

 
 Bids, Proposals, and Best and Final Offers (BAFOs) received in response to the 13 

sampled bid and 25 sampled proposal solicitations were not retained within 
concession files as follows: 
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Table III 

 
Analysis of Bids, Proposals, and BAFOs Received and Retained 

 

 
Responses 
Received 

Responses 
Retained 

Responses 
Not Retained 

% Not 
Retained 

Bids 47 38  9 19.2 
Proposals 68 45 23 33.8 
BAFOs 21 16  5 23.8 

 
These documents are the foundation for the evaluation and award process and are 
required by FCRC rules to be part of the concession file.  

 
 Initial and Amended Rating Sheets were not retained for two of 2012 concessions. As 

these concessions had combined contract values of nearly $18 million, Parks should 
have retained these documents. Additionally, when amended rating sheets were 
available, Committee members did not sufficiently explain rating changes. 
 

 Selection Committee Discussion, Interviews, and Negotiations were not documented 
by the Parks Concession Manager and retained in concession files as required.  

 
 Selection Committee Reports summarizing the evaluation process and documenting 

the Committee’s recommendation for award were never maintained and retained in 
concession files as required.  
 
Parks Response: “The Report erroneously claims that selection committee 
discussions, negotiations and reports were not properly maintained. However, these 
matters are fully documented in the format prescribed by the City Chief Procurement 
Officer in the Recommendation for Award (“RFA”) that was included in the 
concession files reviewed by auditors. The RFA submission is used to document 
Parks’ compliance during the registration process, and in fact, the concession 
agreements complained about by the Report were registered by the Comptroller based 
on those submissions.” 
 
Auditor Comment: The Recommendation for Award does not document Selection 
Committee discussion or negotiations. It merely states whether they were conducted. 
Additionally, the Recommendation for Award does not serve as the Selection 
Committee Report. The Recommendation for Award serves as an overview of the 
solicitation and award process, whereas the Selection Committee Report is a 
comprehensive record of the evaluation process. This report details the basis for and 
all evidence to support the Selection Committee recommendation as prescribed by 
FCRC rules: 

 
                                                      

12 As noted, five of 25 sampled proposal solicitations yielded no responsive proposals. Therefore, Parks 
should have completed and retained rating sheets for 20 of the 25 concessions. 
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“Once the Selection Committee has made its recommendation, the chairperson 
must document the recommendation in a report to be submitted to the 
concession manager. This report must identify the RFP being considered, the 
number of proposals received, whether the planned evaluation process and 
schedule for award was followed and the reasons for deviations, if any, and 
the proposal recommended. It must include all best and final proposals, the 
basis for the recommendation, all original rating sheets, any other relevant 
evaluation material used by the Selection Committee, the recommendation of 
each of the members, their names and titles, and the signature of the 
chairperson. If any Selection Committee member prepared a document 
outlining a disagreement with the recommendation, it must be attached to the 
report. The concession manager shall file the report in the concession file 
folder.” 

 
We detailed the files reviewed and the types of documents that were missing and 

informed Parks that any additional information should be provided immediately. At our exit 
conference on August 31, 2011, Parks officials said that they were not aware that specific 
documentation was missing and subsequently provided us nearly all missing bids, proposals, and 
BAFOs, and all ratings sheets.  However, this occurred seven months after the initial request and 
two months after the final request.  Consequently, we can only place limited reliance on this 
documentation.  We are puzzled why it took so long for Parks to provide us with the requested 
documentation. Additionally, to date, Parks still does not have any documentation of Selection 
Committee discussions, interviews, and negotiations, or Selection Committee Reports. Due to 
the problems with key documentation, we are not reasonably assured that Parks properly 
evaluated bids and proposals and recommended that concessions be awarded to the highest 
bidders and highest-rated proposals.   
 

Recommendations:  
 
 Parks should: 
 

10. Maintain and retain in concession files all documentation supporting and evidencing 
bid and proposal ratings. 
 
Parks Response: “Parks already follows these practices.” 
 
Auditor Comment: As Parks subsequently acknowledges, “there were certain files 
that did not contain all of the documentation that the auditors expected to find.” 
Auditors expectations about what should be found in the file are based on FCRC rules 
and therefore Parks is required to comply with these practices. These requirements 
ensure transparency and accountability.  Therefore, we reiterate that Parks should 
maintain and retain in concession files all documentation supporting and evidencing 
bid and proposal ratings. 
 

11. Ensure that Committee members sufficiently explain rating changes and attach 
explanations to amended rating sheets.  
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Parks Response: “Parks already follows these practices.” 
 
Auditor Comment: Based on our review, Parks does not ensure that Committee 
members sufficiently explain rating changes and attach explanations to amended 
rating sheets. MOCS also found that Parks does not follow these practices. For 
example, a MOCS review of Parks documentation supporting and evidencing 
Flushing Meadows Corona Park Ice Rink proposal ratings  
 

“… discovered that documentation evidencing the basis for one evaluator’s 
decision to change her score from between the 5th and 6th rounds was missing. 
Because this change affected the apparent highest rated proposal in a 
competition characterized by very close scores, and because of personnel 
changes at Parks, an additional BAFO round…was undertaken with a 
Selection Committee comprised of three (3) entirely new evaluators.” 
 

Therefore, we reiterate that Parks should ensure that Committee members 
sufficiently explain rating changes and attach explanations to amended rating 
sheets. 

 
 
Parks Did Not Maintain Documentation to Support that  
Bids and Proposals Were Received by Submission Deadlines  
 
 Parks did not maintain critical documentation to support that concessions were awarded 
to responsive bidders and proposers. FCRC rules dictate that “The award of concessions shall be 
made only to bids/proposals received that are responsive.” The submission of bids and proposals 
by the time and date specified is a key factor affecting responsiveness. However, Parks did not 
maintain or retain documentation evidencing that bids and proposals were received by 
submission deadlines including: 
 

 Records of Bids that were received by submission deadlines and publicly opened. 
Parks officials responsible for conducting bid openings are required to record bids 
received and retain this information in concession files. However, Parks did not 
maintain Records of Bids for nine of 13 sampled bids. 
 

 Proposal Receipt Registers that record proposals received by submission deadlines, 
and opened under the supervision of responsible officials and in the presence of 
appropriate witnesses. Parks did not designate responsible officials and appropriate 
witnesses and did not complete registers for 24 of 25 sampled proposals as required. 
At our exit conference held on August 31, 2011, Parks provided us proposal deposit 
logs which it maintained were Proposal Receipt Registers. However, these logs 
merely record the receipt of required proposal deposits by Parks Revenue Division 
and do not document that proposals were received by submission deadlines.  
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 Log Book of bids and proposals that were received. Parks maintained a log book that 
recorded bidder and proposer names, submission time and date, assigned log number, 
and solicitation number. However, during the course of our audit, Parks lost the log 
book covering up to December 2010.  (Prior to Parks losing the log book, we were 
able to review entries for the period July 1, 2008, through September 11, 2009.) 

 
 Bid and Proposal Envelopes that evidence time and date stamps and assigned log 

numbers. Parks personnel did not consistently indicate assigned log numbers on 
envelopes and time and date stamp envelopes. Further, Parks did not maintain 
envelopes for 69 of 115 bids and proposals received in response to the 13 sampled bid 
and 25 sampled proposal solicitations within the concession file. At our exit 
conference held on August 31, 2011, Parks maintained that it was not aware that 
specific documentation was missing and subsequently provided us 33 of 69 missing 
bid and proposal envelopes. However, as previously detailed, we can only place 
limited reliance on this documentation.  

 
In the absence of this documentation, we are not reasonably assured that bids and proposals that 
were considered and awarded were received within submission deadlines and thus, were 
responsive. Further, Parks did not make written determinations of responsiveness and retain them 
in concession files as required. Consequently, we are not reasonably assured that Parks awarded 
concessions to responsive bidders. 
 

Conversely, Parks may have overlooked from consideration at least one bid received 
within the submission deadline. Parks documentation evidences that five bids were received by 
the prescribed deadline. However, both Parks Executive Summary (which details bids considered 
as well as the net present value of bid fee offers) dated September 18, 2009, and Parks 
Recommendation for Award dated December 15, 2009, evidence that Parks considered only four 
bids. Since Parks did not retain the related bid sheet, we are not reasonably assured that Parks 
awarded this concession to the highest rated bidder. Additionally, in the absence of 
documentation evidencing receipt, Parks may have overlooked additional bids and proposals 
from consideration and, thus, improperly awarded concessions.  

 
After our exit conference held on August 31, 2011, Parks informed us that “the fee 

information for one bidder…was inadvertently transposed to a different location….However, this 
in no way affected…consideration or the result of the concession award. The bid was 
considered…but was in 4th place.” In support of this, Parks subsequently provided us this bid 
sheet. However, as previously detailed, we can only place limited reliance on this 
documentation.  

 
 Recommendations:  
 
 Parks should: 
 

12. Maintain and retain in concession files all documentation evidencing that bids and 
proposals were received within submission deadlines.  
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13. Ensure that Parks’ personnel responsible for receiving bids and proposals consistently 
record receipt in the log book, indicate assigned log numbers on envelopes, and time 
and date stamp envelopes.  

 
Parks Response: “Parks substantially follows the practices set forth in Nos. 12 and 
13, and will — although this practice is not required by the Concession Rules —
additionally retain the envelopes.” 

 
Auditor Comment: Parks did not consistently record information and maintain 
documentation evidencing that bids and proposals were received within submission 
deadlines. Most notably, Parks lost the log book during the course of the audit. 
Consequently, we cannot determine whether 39 of 115 bids and proposals—33.9 
percent—were received within submission deadlines. Thus, we cannot determine 
whether 8 of 28 concessions—28.6 percent—were properly awarded. Therefore, we 
reiterate that Parks should maintain and retain in concession files all documentation 
evidencing that bids and proposals were received within submission deadlines, and 
ensure that Parks personnel responsible for receiving bids and proposals consistently 
record receipt in the log book, indicate assigned log numbers on envelopes, and time 
and date stamp envelopes.  

 
14. Consider all and only those bids and proposals received by submission deadlines.  

 
Parks Response: “The Report fails to cite a substantively example of a case where a 
timely bid or proposal was not considered or a late one was erroneously considered. 
We note, as well, that No. 14 incorrectly fails to take account of the process 
authorized in the Concession Rules for accepting late bids or proposals in certain 
instances.” 
 
Auditor Comment: Parks overlooked from consideration at least one bid received 
within the submission deadline. Parks documentation consistently evidences that 
Parks considered only four of five bids received by the prescribed deadline. This 
includes Parks Recommendation for Award, which serves as the document of record 
of the solicitation and award process. Parks certifies the accuracy of information 
contained in the Recommendation for Award—including the number of responsive 
bidders, and submits this document to both MOCS and the Comptroller’s Office. 
Consequently, we do not see how Parks can maintain that it considered all bids 
received within the submission deadlines. Additionally, in the absence of substantial 
documentation evidencing receipt, we are not reasonably assured that Parks 
considered all responsive bidders and proposers (and only such vendors) and, thus, 
properly awarded concessions. 
 
We do acknowledge that FCRC Rules allow late bids and proposals to be considered 
under certain circumstances and within specified timeframes. Specifically, a late bid 
may only be considered if it is received within 48 hours of the bid opening and is the 
only bid received. And a late proposal may only be considered if it is received before 
the proposal opening and the Concession Manager determines it is in the City’s best 
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interest. The Concession Manager may hold open the receipt of proposals by no more 
than three hours during which time no other competing proposal may be opened. 
Therefore, to clarify our recommendation, Parks should consider all (and only those) 
bids and proposals received by the RFB/RFP submission deadlines or when 
allowable, within FCRC stipulated deadlines for late submissions. If Parks considers 
late bids or proposals, Parks Concession Manager should document the circumstances 
in writing and maintain such documentation as part of the concession file, as required. 

 
 
Parks Did Not Maintain Conflict of Interest  
Certifications for Committee Members  

 
Parks did not maintain Evaluator Affidavits attesting that Committee members 

responsible for evaluating proposals and recommending concession awards were free from bias 
and potential or actual conflicts of interest. Committee members must sign affidavits when 
completing proposal rating sheets. However, our review noted that Parks was missing affidavits 
for 15 of 20 sampled proposal solicitations. In the absence of this documentation, we are not 
reasonably assured that Committee members were free from bias and conflict of interest and thus 
that proposals were evaluated fairly.  
 

Recommendations:  
 
 Parks should: 
 

15. Ensure that Committee members sign Evaluator Affidavits when completing proposal 
rating sheets. 
 

16.  Retain Evaluator Affidavits in concession files. 
 

Parks Response: “Parks has implemented these recommendations.” 
 
 
Parks Did Not Enter Performance or  
Cautionary Information in VENDEX 
 
 Parks did not complete performance evaluations or enter cautionary information in 
VENDEX. One of the City’s overarching goals is to only do business with responsible vendors. 
Accordingly, FCRC rules state that “Concessions shall be awarded to responsible prospective 
concessionaires only.” Concessionaires’ past performance is a key factor affecting responsibility. 
Therefore, FCRC rules direct agencies to use VENDEX and other records or evaluations of 
performance to support determinations of responsibility. Because Parks did not enter 
performance or cautionary information in VENDEX, Parks and other agencies cannot readily 
make informed responsibility determinations and may award contracts to non-responsible 
vendors.  
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 Recommendations:  
 

 Parks should: 
 

17. Complete VENDEX or other comprehensive performance evaluations.  
 
18. Enter cautionary information in VENDEX.  

 
Parks Response: “Due to infeasibility of implementation, Parks rejects the 
recommendation to complete VENDEX PEs, but otherwise already follows these 
practices.” 
 
Auditor Comment: Parks does not complete other comprehensive performance 
evaluations or enter cautionary information in VENDEX. Most notably, in its 
response, Parks maintained that it removed some concessionaires and did not award 
contracts to other concessionaires because Parks deemed them non-responsible based 
on investigation results or business integrity, financial, and operational issues. 
However, Parks did not document these issues in comprehensive performance 
evaluations or enter cautionary information in VENDEX. For example, Parks 
maintained that it exercised “its duty to ensure that concessionaires are responsible 
business partners to the City” when Parks “rejected a bid from New York One based 
on operational and business integrity concerns. … Parks had documented problems 
with New York One’s performance, audit discrepancies and failure to pay taxes." 
However, to date, Parks did not enter cautionary information in VENDEX. Therefore, 
we reiterate that Parks should complete VENDEX or other comprehensive 
performance evaluations, and enter cautionary information in VENDEX so that Parks 
and other agencies can readily make informed responsibility determinations.  

 
Parks Improperly Granted Sole Source Concessions to Not-for-Profits 
 
 Parks did not comply with FCRC rules when awarding numerous sole source concessions 
to not-for-profits. Specifically, Parks did not obtain FCRC approval for awards and contracts, 
notify affected Community Boards and Borough Presidents of its intent to award concessions, 
hold required public hearings, and disclose contracts and contract values on its Agency Annual 
Concession Plan. Because Parks does not report these concessions on its Agency Annual 
Concession Plan or other comprehensive registry, we were unable to identify and quantify the 
total number of improperly awarded concessions and their associated contract values. 
Nevertheless, our review identified substantial exceptions. For example, Parks granted the 
Prospect Park Alliance various Prospect Park concessions including:  

 
 Rental and Event Planning The Picnic House, Boathouse, Parade Ground, Lefferts 

Historic House, Audubon Center, and Carousel. 
 

 Snack bars The Songbird Café, Timeout Snack Bar, Movable Feast Café, and Pony 
Express. 

 
 Recreational Facilities Carousel  



 

24  Office of New York City Comptroller John C. Liu 

As these facilities generate substantial revenues, Parks should have complied with FCRC rules to 
ensure that awards are fair, transparent, and in the best interest of the City. 
 

Parks maintained that prior to granting Parks properties to not-for-profits, Parks consulted 
the Law Department as to whether such grants constitute a concession. However, we question 
Parks’ and the Law Department’s determinations. The FCRC defines a concession as “a grant 
made by an agency for the private use of city-owned property for which the city receives 
compensation other than in the form of a fee to cover administrative costs.” In each of the above 
examples, Parks granted the Prospect Park Alliance the private use of City-owned property and 
the City was compensated in return. In lieu of fees, the Prospect Park Alliance provided services 
such as maintenance, repairs, programming, and landscaping. Since Parks did not consider these 
grants concessions, Parks did not comply with FCRC rules as reported. Additionally, Parks did 
not register contracts with the Comptroller’s Office. Consequently, these awards, agreements, 
and associated revenues lack transparency and accountability. 
  

Recommendations:  
 

 Parks should: 
 

19. Comply with FCRC rules when granting sole source concessions to not-for-profits. 
 

20. Register all concession and other contracts as required by § 375 and § 328 of the New 
York City Charter. 

 
Parks Response: “Parks already complies with all applicable rules and Charter 
provisions…. 
 
“Parks complies with the Concession Rules when granting sole source concession to 
not-for-profits, and declines to follow the apparent directive that it should register 
certain other agreements…. 
 
 “The Prospect Park Carousel has been operated by the Prospect Park Alliance (PPA) 
through a sole source concession agreement authorized by the FCRC since 1990, and 
Parks is in the process of obtaining FCRC authorization  to award a new agreement to 
PPA for this operation…. 
 
“Parks does not believe there is any basis to treat the Lefferts Historical House as a 
concession since there is no private use involved in the agreement and the City does 
not receive any compensation in connection with the PPA’s use of this facility…. 
 
 “The Law Department has determined that the predominate purpose of the agreement 
between the City the PPA to manage the Picnic House and the Boathouse/Audobon 
Center is not a concession….However, Parks will, in consultation with the Law 
Department, review the activity taking place at these facilities in order to determine 
whether any portion of such activity should be treated as a concession, and will take 
appropriate action if necessary to comply with all applicable Concession Rules. 
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“Parks is currently working on a concession agreement with PPA which will include 
the café at the Parade Ground and if necessary, the cafes at the Picnic House and the 
Boathouse.” 
 
Auditor Comment: Section 328 of the New York City Charter stipulates that “No 
contract or agreement executed pursuant to this charter or other law shall be 
implemented until (1) a copy has been filed with the comptroller and (2) either the 
comptroller has registered it or thirty days have elapsed from the date of filing.” 
Therefore, we reiterate that Parks should register all concession and other contracts. 
Both the Lefferts Historical House and the Parade Ground ballfields (which Parks did 
not address in its response) are improperly granted sole source concessions. The 
Prospect Park Alliance rents both of these facilities for private events, and the City is 
compensated in return. In lieu of fees, the Prospect Park Alliance provides services, 
such as maintenance, repairs, programming, and landscaping. Therefore, we reiterate 
that Park should comply with FCRC Rules when granting sole source concessions to 
not-for-profits.  

 
 
Parks Did Not Institute Written Policies and Procedures  
 

Parks did not institute written policies and procedures for the solicitation and award of 
concessions. Sound internal controls dictate that Parks should institute written policies and 
procedures that adequately and specifically address the duties and procedures to be followed by 
key employees responsible for the solicitation and award process. Further, Parks should monitor 
to ensure compliance with policies and procedures. Because Parks lacked these controls, Parks 
employees did not perform their jobs properly or consistently. This contributed to Parks’ failure 
to effectively manage the solicitation process and maximize concession revenue. Additionally, 
Parks employees did not comply with FCRC rules, maintain critical documentation evidencing 
that concessions were awarded to the highest rated, responsive and responsible bidders and 
proposers, and improperly rejected bids and proposals and granted concessions.   

 
Recommendation:  
 

 Parks should: 
 

21. Institute written policies and procedures that adequately and specifically address the 
duties and procedures to be followed by key employees responsible for the 
solicitation, advertisement, receipt, safeguarding, opening, and evaluation of bids and 
proposals and the award and registration of contracts. 

 
Parks Response: “Parks already complies with this practice, through its use of the 
Concession Rules as its guiding document for compliance, as well as the policies and 
procedures documented in the memorandum earlier supplied to the auditors.” 
 
Auditor Comment: Neither FCRC Rules nor Parks’ informal policies adequately and 
specifically address the duties and responsibilities of key employees and detail the 
work processes that are to be conducted or followed. Moreover, Parks informal 
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policies were not prepared for or distributed to Parks employees. Rather, they were 
prepared for the benefit of the Comptroller’s Office. Specifically, Parks stated 
 

“To help provide more information on the specifics of these processes, next 
week we will send you an additional supplemental document summarizing the 
solicitation and award process for RFPs, RFBs, Sole Sources and Negotiated 
Concessions.” 
 

Therefore, we reiterate that Parks should institute written policies and procedures that 
adequately and specifically address the duties and procedures to be followed by key 
employees responsible for the solicitation, advertisement, receipt, safeguarding, 
opening, and evaluation of bids and proposals and the award and registration of 
contracts. 
 

 
Parks Lacked Adequate Controls over Concession Files 
 
 Parks lacked adequate access controls over concession files because they are stored in 
unlocked cabinets in a conference room to which all Parks employees have access. FCRC rules 
require Parks to maintain files for each concession under consideration for renewal, resolicitation, or 
initial award and specify documents that must be retained in files. Concession files include trade 
secrets and other proprietary and sensitive information which must be safeguarded. FCRC rules 
specify that “once opened, proposals should be made available only to those City personnel…who 
have a direct role in the award of the RFP.” Because Parks did not appropriately restrict access to, 
establish accountability for custody, and clearly assign responsibility for who should maintain 
concession files, required documents were not retained in concession files.  
 

Recommendation:  
 

 Parks should: 
 

22. Appropriately restrict access to and establish accountability for custody of concession 
files. 

 
Parks Response: “Parks is creating digital files in an effort to reduce the amount of 
space needed for hard copy files.” 

 
 



 

27  Office of New York City Comptroller John C. Liu 

 
DETAILED SCOPE AND METHODOLOGY 

 
We conducted this performance audit in accordance with generally accepted government 

auditing standards.  Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained provides a reasonable basis 
for our findings and conclusions based on our audit objectives. This audit was conducted in 
accordance with the audit responsibilities of the City Comptroller as set forth in Chapter 5, §93, 
of the New York City Charter.   

 
The scope of our audit was Fiscal Years 2009 and 2010. We conducted additional tests 

subsequent and prior to this period to evaluate current controls and to expand on the effects of 
certain audit findings. To assess Parks’ controls over and gain an understanding of the 
solicitation and award process, we: reviewed Chapter 14 of the New York City Charter and 
FCRC rules; met with Parks, MOCS, and Law Department officials; and requested relevant 
Parks policies and procedures. Although Parks did not institute written policies and procedures, 
Parks provided us a write-up of its informal policies. We also reviewed the New York City 
Comptroller’s Internal Control and Accountability Directives, Directives #1, “Principles of 
Internal Controls,” #11, “Cash Accountability and Control,” and # 26, “Registration of 
Franchises, Concessions, and Revocable Consents.” These directives were used as criteria in 
evaluating the adequacy and effectiveness of Parks’ internal controls. 

 
To assess whether Parks executed concession contracts in a timely manner and ensured 

that concessions operated continuously, we reviewed Parks’ concession lists generated by its 
Yardi property management system. To test the accuracy of Yardi reports, we randomly selected 
50 concession files and traced them to Yardi reports. We then compared existing contract 
expiration dates to newly awarded concession start dates for Fiscal Years 2008 through 2010. 
We considered Parks to be timely if the gap between existing concession contract expiration 
dates and newly awarded concession contract start dates was less than one month. For all 380 
contracts expiring in Fiscal Years 2008 through 2010, we identified and quantified instances in 
which Parks did not execute contracts in a timely manner. To determine resulting foregone 
revenue, we reviewed Parks’ concessionaire ledgers and calculated revenue that was not charged 
under contracts based on newly proposed or contractual payment terms. We then offset all fees 
charged under expired contracts or TUAs.  To ascertain why new contracts were not executed in 
a timely manner, we compared actual contract cycle times—amount of time elapsed between 
solicitation approval and new contract start dates—to the amount of time Parks allowed for this 
process—the amount elapsed between solicitation approval and anticipated contract start dates.  

 
For all competitive sealed bid and proposal solicitations issued in Fiscal Years 2009 and 

2010, we reviewed:  The City Record On-line database to determine whether Parks advertised 
solicitations in at least 10 successive issues; Parks Agency Annual Plan and concession files to 
determine whether Parks appropriately notified affected Community Boards and Borough 
Presidents of Parks intent to solicit concessions; and Parks solicitations to determine whether 
Parks provided bidders and proposers prescribed response times or made determinations that a 
shorter period was reasonable. When Parks did not properly advertise solicitations or provided 
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shorter response times, we reviewed Parks Executive Summaries and Recommendations for 
Award to determine whether Parks received competitive responses to solicitations and whether 
solicitations resulted in an award. For those solicitations that did not result in concession awards, 
we calculated foregone revenue based on Parks estimated minimum revenue reported in 
Concession Agreement Pre-Solicitation Review memoranda. 

 
In Fiscal Years 2009 and 2010, Parks issued 22 (16 non City-wide and six City-wide) bid 

solicitations and 45 (four City-wide and 41 non City-wide) proposal solicitations. We selected a 
sample of 13 bids and 25 proposals as follows: 

 
 For each of the six City-wide bid solicitations, we judgmentally selected the awarded 

concession with the highest anticipated revenue. For non-Citywide bid solicitations, we 
judgmentally selected solicited concessions with the highest anticipated annual revenue 
for each concession type (e.g., food and souvenir carts). We sampled six City-wide bids 
and seven non-City-wide bids. 

 
 For each of the four City-wide proposal solicitations, we judgmentally selected the 

awarded concession with the highest anticipated revenue. As one solicitation did not 
result in any awards, we sampled three City-wide proposal solicitations. For non-
Citywide proposal solicitations, we judgmentally selected solicited concessions with 
the highest anticipated revenue for each concession type (e.g., restaurants, golf 
courses, and tennis courts). We sampled three City-wide proposals and 22 non City-
wide proposals. 

 
For sampled bids and proposals, we conducted tests to determine whether Parks complied with 
FCRC rules and awarded concessions to the highest rated, responsive, and responsible bidders 
and proposers as detailed below.  
 
 We reviewed Parks Executive Summaries and Recommendations for Award to see 
whether Parks received competitive responses to solicitations and whether solicitations resulted 
in an award. When Parks did not, we determined whether Parks examined why it received a 
small number of responses and initiated corrective action to increase competition for future 
solicitations. For those solicitations that did not result in awards, we calculated annual minimum 
contract values based on bidder and proposer minimum offers or Parks’ estimated minimum 
revenue reported in Concession Agreement Pre-Solicitation Review memoranda. 

 
We observed the receipt, safeguarding, and opening of bids and proposals to assess 

Parks’ controls over these processes. We then checked that Parks applied these controls and 
maintained and retained documentation evidencing that bids and proposals were received by 
submission deadlines including: Records of Bids, Proposal Receipt Registers, log book, and bid 
and proposal envelopes. To determine whether Parks considered all and only those bids and 
proposals received by submission deadlines, we first identified all timely bid and proposal 
submissions by reviewing: the log book; bid and proposal security deposit forms; Records of 
Bids; Proposal Receipt Registers; and bid and proposal envelopes. We then identified those bids 
and proposals that were considered by Parks by reviewing Executive Summaries and rating 
sheets. For each solicitation, we compared bids and proposals submitted to those considered and 
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identified discrepancies. When we found discrepancies, we looked for evidence that Parks 
appropriately excluded bids and proposals from consideration because they were not responsive.      

 
We identified instances in which Parks rejected all bids and proposals and determined 

whether Parks maintained approved determinations and other support justifying that an award 
was not in the City’s best interest. When Parks did not maintain such documentation, we 
calculated foregone revenue based on proposed payment terms. (These tests were conducted for 
the 13 sampled bids and the 25 sampled proposals. We identified three instances in which Parks 
rejected all bids and proposals. Additionally, we identified eight instances as a result of our 
analysis of the timeliness of contract awards.)  

 
To assess whether Committees were properly formed and independent, we verified that 

Committees consisted of at least three members, at least one of whom was not in a reporting 
relationship with other members, and that Parks maintained Evaluator Affidavits for Committee 
members certifying that they were free from bias and conflict of interest. To ascertain whether 
Committee members properly evaluated proposals, we compared rating criteria and weights 
applied on initial and amended rating sheets to those set forth in solicitations.    

 
We reviewed Parks’ concession files to determine whether Parks maintained and retained 

required documentation supporting and evidencing bid and proposal ratings. Additionally, we 
checked that Parks made responsiveness and responsibility determinations, conducted 
Department of Investigation background checks, and obtained VENDEX questionnaires prior to 
awarding concessions. We also determined whether Parks registered contracts.  

 
Parks awarded two concessions through negotiated processes and eight concessions 

through other processes. For all concessions we reviewed, we determined whether Parks 
complied with FCRC rules. Specifically, we checked that Parks maintained required 
documentation evidencing that Parks properly notified affected Community Boards and Borough 
Presidents, obtained approval for methods and contracts, and held public hearings.  

 
 


































































